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I. SUMMARY 
 
 In this Notice of Rulemaking (NOR), we propose a new Chapter 293 that will 
govern the abandonment of service, the abandonment of authority to provide service 
and the transfer of customers by competitive telecommunications carriers. 
 
II. BACKGROUND 
 
 The Commission has granted authority to provide service to a large number of 
competitive interexchange and local exchange service providers during the past several 
years.  Presently over 350 carriers have authority to provide intrastate telephone service 
in Maine.  It is inevitable that some of these carriers will choose not to provide service 
for economic or other reasons.   The Commission often receives letters or applications 
from competitive carriers stating that the carrier is no longer doing business in Maine, or 
no longer wished to do so, or that it was relinquishing its authority to provide 
telecommunications services.   
 
 The Commission has processed these cases pursuant to the provisions of 35-A 
M.R.S.A. § 1104, which states: 
 
§1104. Abandonment of property or service 
 

1. Commission approval. No public utility may abandon all or part of its plant, 
property or system necessary or useful in the performance of its duties to the public, or 
discontinue the service which it is providing to the public by the use of such facilities, 
without first securing the commission's approval. 
 

2. Terms and conditions. In granting its approval, the commission may impose 
such terms, conditions or requirements as in its judgment are necessary to protect the 
public interest. A public utility abandoning all or part of its plant, property or system or 
discontinuing service pursuant to authority granted by the commission under this 
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section is deemed to have waived all objections to the terms, conditions or requirements 
imposed by the commission in that regard. 

 
A majority of requests to abandon service are from carriers stating that they 

presently have no intrastate customers in Maine.  These requests are relatively easy to 
process routinely.  Most importantly, there is no need to provide notice to customers.  
Nevertheless, in each case it has been necessary for Commission staff to draft, and for 
the Commission to consider and issue an order granting the request.  If a carrier does 
have customers, the process has been more complex.  Most carriers have made clear 
that they have or will provide notice to the customers whose service will be terminated, 
and many of those have provided a copy of the notice with their filings.  For those that 
have failed to indicate they will provide, or have provided, notice, it has been necessary 
to contact the carrier and discuss the notice issue.  Carriers that are abandoning service 
and simultaneously transferring their customer base to a different carrier present the 
most complex set of issues, as discussed below.  The transfer of customers is 
addressed by FCC regulations that apply to both interstate and intrastate service, and 
compliance with those rules by the vast majority of carriers has made the process 
simpler.  Nevertheless, in many cases it is necessary to issue new authority to provide 
service to the carrier that will obtain the customer base. 

 
By this proposed Rule, we seek to make the processes outlined above as self-

executing as possible.  When the Administrative Director receives a filing that does not 
provide sufficient information, the applicant will be provided with a copy of the Rule and 
requested to provide the information that is necessary for the Administrative Director to 
categorize and process the case.  Once that information is received (either initially or on 
request), approval generally will be automatic.  In most cases it will not be necessary to 
issue an order. 

 
We describe the issues and the proposed methods for addressing them below. 
 

III. DISCUSSION OF INDIVIDUAL SECTIONS OF THE PROPOSED RULE 
 

A. Sections 1 and 2. 
 

Section 1 defines the scope of the proposed Rule.  The simplified 
procedures contained in the proposed Rule apply to “competitive telecommunications 
carriers” only.  It applies to whole or partial abandonments of service and relinquishing 
of authority, to transfers of customers and, when necessary for a transfer of customers, 
to the granting of authority to provide service.  It does not apply to discontinuances of 
individual service offerings. 

 
Section 2 contains definitions that are used in the proposed Rule.  The 

definition “competitive telecommunications carrier” is particularly important to the Rule 
because it used in Section 1 for determining which carriers will be subject to the waiver 
of the approval requirements of 35-A M.R.S.A. § 1104 and the simplified procedures of 
the proposed Rule.  Recently adopted Chapter 212 waived the other approval 
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requirements in Chapter 11 of Title 35-A (sections 1101-1103) for the same entities as 
those described in this Chapter’s proposed definition of “competitive 
telecommunications carrier” in Section 2(E), i.e., competitive interexchange carriers 
(CIXCs) and CLECs, but not including CLECs that receive funding from the Maine 
Universal Service Fund (MUSF).  (At present, there are no CLECs that receive such 
funding.)  The authority to waive all of the approval requirements in 35-A M.R.S.A. §§ 
1101-1104 is contained in 35-A M.R.S.A. § 1105. 

 
In another recent rulemaking, we applied less stringent standards to a 

slightly narrower class of CLECs – those CLECs that are “eligible telecommunications 
carriers” (ETCs) pursuant to 47 U.S.C. § 214(e).  ETCs must comply with the more 
stringent standards of Chapters 290 (Standards for Billing, Credit and Collection, and 
Customer Information for ETCs).  By contrast, Chapter 291 (Standards for Billing, Credit 
and Collection, and Customer Information for Non-ETCs) applies to other CLECs.  An 
ETC might receive federal USF, but not state USF. 

 
The draft rule proposes to exclude only MUSF recipients from the 

definition of “competitive telecommunications carrier” and from the simplified procedures 
of the proposed Rule on the ground that there is no compelling policy reason to require 
ETCs that do not receive state USF funding (and may only receive federal universal 
service funding) to obtain full approval of the Commission in order to discontinue service 
or relinquish authority to provide service.  By contrast, if the Commission determines 
that the public interest requires that a CLEC receive universal service funding, it has 
determined that there is some public benefit to that CLEC providing the service that the 
funding supports.  We therefore believe that we should be actively involved in any 
proposal by a MUSF-funded CLEC to discontinue service.  We specifically request 
comment, however, on whether the definition of “competitive telecommunications 
carrier” should instead follow the dichotomy established by Chapters 290 and 291, such 
that the waiver of Section 1104’s approval requirements would be inapplicable to all 
ETCs, including those that do not receive MUSF funding.   

 
B. Section 3: Notice and Application for Abandonment of Service or for 

Transfer of Customers. 
 

Section 3 describes the process that will occur when a carrier provides 
any form of notice to the Commission that it does not wish to continue to provide 
service.  Subsection A requires the Administrative Director to docket the request as a 
pending case before the Commission.  Docketing is necessary primarily as a tracking 
tool so that Commission personnel and the public may determine whether a carrier is 
authorized to provide service and, if not, when its authority ceased.  Subsection B 
describes other materials that must accompany a filing and requires the Administrative 
Director to request those materials from the applicant if they were not filed.  Subsection 
C more broadly allows the Administrative Director to request any information that is 
necessary for the processing of the case, and gives a number of specific examples. 
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C. Section 4: Abandonment of All Service and Termination of Authority When 
a Competitive Carrier Has No Customers. 

 
Section 4 governs the simplest type of abandonment of service: by a 

carrier that has no customers.  Generally, if a carrier states that it has no customers, is 
abandoning service and seeks approval to relinquish its authority to provide service,1 no 
Commission approval is necessary and the abandonment and termination of authority 
will be effective seven days after filing.  Section 4 contains three exceptions to the 
general rule of automatic approval and termination.  The first is when there are 
Commission proceedings or consumer complaints before the Commission’s Consumer 
Assistance Division (CAD) that are pending against the utility.  The second is when a 
carrier that previously had customers has already abandoned service to those 
customers without obtaining the approval of the Commission.  The third is when the 
carrier owes money to the Commission for the Commission’s assessment of utilities 
under 35-A M.R.S.A. § 116, to the Maine Universal Service Fund, or to the Maine 
Telecommunications Education Access Fund.  In all three cases, it may be necessary 
for the Commission to defer approval of abandonment so that it may retain jurisdiction 
over the utility for enforcement purposes.  Similarly, Sections 5 and 6, discussed below, 
contain the first two of these exceptions.  It is not necessary to include the third for 
carriers that are not abandoning all service because the Commission will retain 
jurisdiction over those carriers. 
 

D. Section 5: Abandonment of All Service and Termination of Authority for a 
Service Category by a Competitive Carrier That Has No Customers in That Service 
Category. 
 

Section 5 governs a situation similar to that of Section 4: a carrier seeks to 
abandon service and relinquish authority to provide service for a specific service 
category (e.g., interexchange or local exchange service), and the carrier presently has 
no customers in that class or category.  It intends, however, to continue to provide other 
categories of service.  We have always granted authority to provide interexchange 
service or local exchange service or both.  Accordingly, the carrier is not relinquishing 
its authority (certificate of public convenience and necessity) to provide a portion of its 
service.  Because the carrier will be retaining some authority, subsection B requires the 

                                            
1  Section 2(A) defines “abandonment of service.”  Under that definition, the 

Administrative Director will liberally interpret various statements by carriers as 
constituting a request to abandon service and to terminate authority.  Letters from 
carriers commonly state that the carrier is “canceling,” “withdrawing” or “revoking” its 
authority or certificate or that it is “no longer doing business in the state.”  Under the 
proposed rule, all such statements will be considered to be notice by the carrier, 
pursuant to 35-A M.R.S.A. § 1104 and this Chapter, to abandon service and to 
terminate the carrier’s authority (under Sections 4 and 6 of the Rule, if the abandonment 
is complete) or to abandon a portion of the carrier’s service (under Sections 5 and 7). 
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carrier to remove the abandoned services from its rate schedules.2  (If the carrier has 
authority to provide only interexchange or only local service and is relinquishing the 
whole of that authority, Section 4 applies.)  In all other respects, Section 5 is the same 
as Sections 4 and 6 except that it does not contain the third exception in Section 4(B) 
(that approval for abandonment is required if the carrier owes money to the Commission 
or to funds administered by the Commission).  That exception is not necessary because 
the carrier will remain in business in Maine. 

 
E. Section 6: Abandonment of All Service to a Customer Class by a 

Competitive Carrier That Has No Customers In That Class 
 

Section 6 governs situation where a carrier seeks to abandon service and 
relinquish authority to provide service to a specific customer class (e.g., residential 
customers or business customers), and presently has no customers in that class.  It 
intends, however, to continue to provide service to other classes.  Because we have 
never granted authority to provide service on the basis of residential or business 
classifications, however, while the carrier will no longer provide service to a specified 
class, it is not relinquishing any portion of its authority (certificate of public convenience 
and necessity) to provide service.  Section 6 therefore treats this kind of “abandonment” 
solely as a change in the telephone utility’s rate schedules.  In all other respects, 
Section 6 is the same as Sections 4 and 5 except that it does not contain the third 
exception of Section 4(B) (that approval for abandonment is required if the carrier owes 
money to the Commission or to funds administered by the Commission) because the 
carrier will remain in business. 

 
F. Sections 7, 8 and 9: Abandonment and Relinquishing Authority When 

Carrier Has Affected Customers 
 

Sections 7, 8 and 9 parallel Sections 4, 5 and 6 and apply when a carrier 
has customers who will be affected by the abandonment or termination of authority.  
Section 7 applies when a carrier is abandoning all service and relinquishing all authority.  
Section 8 applies when a carrier is abandoning service and relinquishing authority for a 
specific service category, e.g., interexchange or local service.  Section 9 applies when a 
carrier is abandoning service to a specified customer class, e.g., residential or business. 

 
The major difference between Sections 7, 8 and 9 and Sections 4, 5 and 6 

is that Sections 7, 8 and 9 contain a customer notice requirement.  In addition, they do 
not contain the second exception in Sections 4, 5 and 6.  That exception states that 
approval is required if a carrier states it has no customers, but it appears that it 
previously had customers and abandoned service to them without obtaining approval.  
That exception cannot apply in Sections 7, 8 and 9 because, by definition, the carrier is 

                                            
2  Under 35-A M.R.S.A. § 304, “rate schedules” include “all terms and conditions 

filed with and as part of the schedules that in any way affect the rates charged for any 
service.”  Section 2(F) of the proposed Rule (definition of “rate schedules”) contains 
similar language. 
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not claiming that it presently has no customers.  In all other respects, Section 7 is the 
same as Section 4 and Sections 8 and 9 are the same as Sections 5 and 6. 

G. Section 10: Default Carrier if Customer of Abandoning Local Exchange 
Carrier Fails to Select a New Carrier 
 

Section 10 addresses what occurs if customer fails to obtain local 
exchange service from another LEC when the customer’s competitive local exchange 
carrier has abandoned service (whether in compliance with the Rule or not).  There are 
three circumstances under which the customer may fail to choose a new LEC.  First, the 
customer may fail to take action in response to the notice provided by the abandoning 
CLEC.  Second, a residential customer might be away from home for the entire notice 
period and see the notice for the first time after service has been terminated.  Third, the 
abandoning CLEC may fail to provide the notice that is required by the Rule or provide 
notice that is so untimely that few customers can take action in time. 

 
The draft rule contains two alternative versions of Section 10.  The first 

version requires the abandoning CLEC to provide E-911 (emergency) service for a 
limited time following the discontinuance of all other forms of local service.  This 
alternative is located within the Rule itself.  The second version follows the Rule as 
Appendix B.  If adopted, it would require the underlying carrier (if there is one) to 
provide full local exchange service.  For reasons described below, we propose the 
version contained in the draft rule itself.  We also publish the alternative version 
(Appendix B) and seek comment both on whether that alternative would be preferable 
as a matter of policy and would be workable. 

 
Both alternative versions apply only to abandonments by competitive local 

exchange carriers (CLECs).  The most critical part of either alternative is the provision 
of access to E-911.  LECs, not interexchange carriers, provide that access.  If we were 
to require temporary full LEC service, customers would continue to have access to 
interexchange service.  Some customers might lose presubscribed interexchange 
service (if the abandoning CLEC were abandoning both local and interexchange service 
and the customer had presubscribed to that interexchange service), but even under that 
circumstance, it would still be possible to access long distance carriers on a non-
presubscribed basis by using toll free numbers or “dial around” codes (10XXX).  
Transferring interexchange customers to a different default presubscribed 
interexchange carrier also would be more difficult technically than transferring local 
exchange customers to the underlying LEC. 

 
Both alternative versions of Section 10 also apply only to abandonments 

that occur under Sections 7, 8 and 9.  They do not apply to abandonments under 
Sections 4, 5, and 6 because those sections apply to competitive telecommunications 
carriers that do not have customers.  They do not apply to transfers of customers 
pursuant to Section 12 because those customers will be transferred to a LEC that 
provides all local services, including E-911 access. 
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We request comments on which, if either, of the two alternative versions of 
Section 10 we should adopt and welcome proposals for modifications of either 
alternative. 

 
1. E-911 Alternative 
 

The first alternative version of Section 10 attempts to ensure that a 
customer who fails to select another LEC prior to termination of service by the 
abandoning CLEC will retain temporary access to emergency services through the 
ability to call E-911.  Local exchange carriers provide access to E-911.  The draft 
follows the lead of the New York and Massachusetts “Mass Migration Guidelines” by 
requiring the departing CLEC to ensure that customers continue to receive E-911 
service.  Facilities-based carriers will need to maintain at least of a portion of their 
switching function.  Resellers (including CLECs that provide service through UNE-P) will 
have to make arrangements with the underlying carrier (typically the ILEC) to maintain 
this limited form of service.  Although departing CLECs clearly should have the 
responsibility to provide continued E-911 service, we are concerned that some of these 
CLECs may be virtually out of business at that time and will not make the necessary 
arrangements.  This concern applies particularly to resellers, who would have to take 
the active step of contacting the underlying carrier.  We request comment from ILECs 
on whether it would be feasible for them, at least when the departing CLEC was a 
reseller or UNE-P subscriber,3 to provide temporary E-911 service without a specific 
request from the departing CLEC.  We request all commenters to provide information 
about both the feasibility and advisability of such a requirement. 

 
The draft proposes that E-911 service continue for a period of 21 

days (3 weeks) after the date that the remainder of local exchange service is 
terminated.  We note that the New York and Massachusetts Guidelines require 
departing CLECs to provide E-911 service for only 10 days.  We do not believe that this 
period is adequate, particularly when a customer is not at home to receive the notice or 
when the CLEC fails to provide notice.  (We recognize, of course, that if a CLEC fails to 
provide the notice required by the Rule, it is also unlikely to provide continued E-911 
service; as discussed above, we have requested comment about whether it would be 
feasible to require the underlying carrier to provide E-911 service.) 

 
We request comment on the amount of time that the CLEC (or the 

underlying carrier, if we adopt that variant) should be required to provide access to 
E-911. 

 
2. Provision of Full Service Alternative 
 

                                            
3  As quoted below, Verizon’s response to the inquiry about providing full local 

exchange service on a default basis stated that it would be more difficult to identify and 
bill customers who had been served by a reseller than ones who had been served by a 
CLEC that had used UNE-P. 
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The alternative version of Section 10 appears in Appendix B of the 
draft Rule.  Subsection A states that the LEC (most likely the ILEC), if any, that provided 
underlying service to the customer, or loop facilities to the abandoning carrier, shall 
provide local service to that customer until termination by the customer or until the 
underlying LEC terminates service pursuant to Commission Rules.  This alternative 
proposal differs from that contained in the first alternative in three important respects.  
First, it would require full local exchange service, not merely access to E-911.  Second, 
it would require that the default full service be provided indefinitely.  Third, it would 
require the underlying LEC to provide the service.  By contrast, the first alternative 
requires that the departing CLEC provide E-911 service for 21 days, although we have 
requested comment on whether to require the underlying carrier (in the case of reseller 
and UNE-P CLECs) to provide E-911 service.  In the case of the Appendix B alternative 
(full default service), requiring the departing CLEC to provide such service indefinitely 
would effectively make abandonment impossible. 

 
Section 10(A) states that the underlying LEC must have the 

technical ability to provide the service and the ability to identify customers who had not 
selected another carrier.  If the CLEC is a reseller of or is obtaining UNE-P (unbundled 
network elements platform) from another LEC (typically the ILEC), that LEC (the 
“underlying LEC”) is the service actually providing the physical connections and local 
switching and would have the technical ability to continue providing the service.  The 
ability to identify customers who had not chosen other carriers might present greater 
problems (as discussed below).  If those customers can be identified, setting up a 
customer account for customers who do not select another LEC is obviously possible, 
but may require substantial work. 

 
Pursuant to an inquiry from the Commission staff, Verizon stated 

that substituting its service for that of a departing CLEC that used UNE-P is difficult 
because the only information possessed by Verizon is the customer location, and 
because it does not have any information that would be necessary to bill or even 
contact the customer.  Verizon stated that it has greater information if the CLEC is a 
reseller, but the information is likely to be inaccurate in many cases.  At this point, many 
more CLECs use UNE-P than resale.  Set forth below are excerpts from Verizon’s 
response to the Staff’s inquiry: 

 
…[Verizon] assum[es] by your question that you have in mind the technical ability to 
transfer the end user's basic service unilaterally, in instances where the end user has 
failed, in response to a Notice from the exiting CLEC, to make an affirmative choice.  
(Any carrier, after all, has the technical ability to provide basic service if the end user 
contacts the carrier to subscribe to the carrier's basic service.) 
 

The only basic service arrangement that Verizon Maine has a technical ability to 
transfer unilaterally to itself is resale.  Because the CLEC serves its end user by 
reselling Verizon Maine's basic exchange service, Verizon has certain information about 
the end user's account and the end user's telephone number in its switch to be able to 
transfer the end user from CLEC service to Verizon service.  However, the customer 
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information Verizon has on resale accounts relates to customer listing and service 
address.  This creates many practical obstacles to correct billing and payment.  Verizon 
would not necessarily have the correct name of the individual responsible for payment 
of the service, nor would Verizon have the address where the end user wants the bill 
sent.  Many bills are sent to "PO Box" addresses; or a billing address might be different 
from the service address (e.g., a bill for a summer home might be sent to the primary 
residence).   In addition, the transfer to Verizon is made "as is" and certain features that 
the end user obtained from the CLEC or another provider (e.g., voice mail) may be lost. 
 

Where the CLEC serves its end users over a UNE-P arrangement, however, 
Verizon cannot unilaterally transfer service because Verizon lacks end user billing 
information, as well as any specific details of the class and type of services offered by 
the CLEC to the end user.  The same would be true where the CLEC serves the end 
user using only Verizon's UNE loops (combined with the CLEC's switching).  For UNE 
Loops and UNE-P Verizon would not have sufficient information about the class of 
service and features provided to the end user by the CLEC in order to unilaterally 
transfer the service to itself. 

 
We request other commenters to address the issue raised by Verizon’s response to the 
Staff inquiry. 
 

As drafted, subsection A of the alternative (Appendix B) contains a 
further alternative within it.  Under that alternative, the underlying LEC would be 
required to provide substitute service only if the abandoning CLEC failed to provide 
notice as required by Sections 7, 8 or 9 of the Rule.  (Thus, there would be no 
requirement in the other circumstances described in the introduction to the discussion of 
Section 10 – a customer ignores the notice or is not at home to see it.)  The failure of an 
abandoning LEC to provide notice is clearly the most egregious of these situations.  We 
request comment on whether the default carrier requirement of subsection A should 
apply in all three situations described above or only when the abandoning carrier fails to 
provide notice.  We also request comment on how the underlying carrier would 
ascertain whether the abandoning carrier had provided notice or not. 

 
Subsection B of the alternative would require underlying carriers 

who begin to serve a customer pursuant to subsection A to provide notice to the 
customer not only of the fact of that service but of the customer’s right to obtain service 
from alternative providers.  Subsection C allows the underlying carrier to bill new default 
customers its usual charges for commencement of service and establishing an account. 

 
H. Section 11:  Notice to Commission and to Retail Customers When 

Underlying Carrier Discontinues Service to Competitive LEC 
 

Section 11 addresses the situation in which a competitive LEC is about to 
lose its underlying wholesale service because it cannot pay its bills to its underlying 
supplier that is providing it with discounted wholesale service, UNEs or UNE-P.  If 
underlying service is cut off to a CLEC, especially one without its own facilities, it is 
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most unlikely that it will be able to continue to provide service to its retail customers.  
The Commission has faced at least one such circumstance recently, and understands 
that there is the potential for similar situations in the future.  Subsection A requires any 
LEC that has served notice of disconnection or possible disconnection to a CLEC to 
provide notice simultaneously to the Commission.  Subsection B requires the CLEC that 
will be disconnected to provide notice to its customers that it will discontinue local 
service or that there is a strong likelihood that it will need to do so.  Paragraphs B(2) 
and B(3) provide exceptions to this notice requirement if the CLEC can convince the 
Commission that either exception should apply. 
 

Subsection A requires notice by the disconnecting carrier of at least 28 
days (4 weeks) unless a longer period is specified in the interconnection agreement 
between the two carriers.  We are not aware of whether some interconnection 
agreements contain shorter periods, but, if so, we intend to override those provisions 
because otherwise there would not be sufficient time under subsection B(1) to allow the 
carrier subject to disconnection to prepare notice and send timely notice to its 
customers.  The law is clear the Commission may override contractual provisions when 
they impede a reasonable Commission policy.  See Public Utilities Commission, 
Proposed Amendments to Chapters 62 and 65, Docket No. 86-164, Order Adopting 
Amendments to Rules (January 27, 1987) at 10-15. 

 
I. Section 12: Transfer of Customer Accounts to a Different Carrier, with or 

without Abandonment Of Service 
 

Carriers that wholly or partially abandon service often transfer their 
customer accounts to another carrier.  Transfers of customer accounts raise issues of 
notice and (potentially) slamming, i.e., the transfer of a customer to a carrier without the 
informed consent of the customer.  The Federal Communications Commission (FCC) 
has addressed these issues comprehensively in regulations contained in 47 C.F.R. § 
1120(e).  These regulations apply both to interstate and intrastate service.  Congress 
has specifically authorized the FCC to prescribe procedures for changes in a telephone 
subscriber’s “exchange service.”  47 U.S.C. § 258(a).  The regulation states: 

 
(e) A telecommunications carrier may acquire, through a sale or transfer, either part 

or all of another telecommunications carrier's subscriber base without obtaining each 
subscriber's authorization and verification in accordance with Sec. 64.1120(c), provided 
that the acquiring carrier complies with the following streamlined procedures. 

 
47 C.F.R. § 1120(e).  Essentially, the “streamlined” FCC procedures require that the 
acquiring carrier provide notice to the FCC and to all customers who will be switched to 
that carrier.  The acquiring carrier must provide these notices at least 30 days prior to 
the transfer.  The notice to customers must include the date of the transfer, the rates of 
the new carrier, the right of the subscriber to choose another carrier, and other specified 
information.  A copy of Section 1120(e) is attached to this Order as Attachment A. 
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Section 12 of our proposed Rule supplements the FCC rule by requiring 
either the transferring or acquiring carrier to provide notice of the proposed transfer of 
customers to this Commission.  That notice must be accompanied by a copy of the 
notice to customers required by the FCC regulations, a copy of the notice and 
certification (of compliance with the customer notification requirement) that must be filed 
with the FCC, and, if applicable, a copy of the notice to customers of any rate increases 
required by Section 12(I). 
 

Subsections B – D of Section 12 address two related matters that often 
occur in conjunction with transfers of customers but that are not addressed in the FCC 
regulations.  These are whether the transferring carrier is abandoning authority to 
provide service and whether the acquiring carrier needs to obtain any authority.  If either 
is necessary, Subsection B requires that the required notices or applications must 
accompany the notice of transfer that the acquiring carrier must file with the 
Commission.  A carrier that is abandoning its authority to provide service or is 
discontinuing a class of service or service to a specified customer class must comply 
with the notice provisions contained elsewhere in the Rule (Sections 7, 8 or 9).  A 
carrier that needs authority to provide service (including partial authority) must apply for 
that authority pursuant to 35-A M.R.S.A. §§ 2102 and 2105 and Chapter 280 of the 
Commission’s Rules. 
 

Subsection C addresses the need for the acquiring carrier to obtain 
authority from the Commission to provide service if it does not already have such 
authority.  It addresses the application process and the order that the Commission must 
issue.  It also states the requirement that the Commission must approve the acquiring 
carrier’s rate schedules before it may provide service.  Subsection C(3) states that the 
acquiring carrier may adopt or incorporate the rate schedules of the transferring carrier 
(e.g., by reprinting them with the new carrier’s name) or propose its own new schedules.  
The latter method undoubtedly takes longer, although the use of standard general terms 
and conditions available and recommended by the Commission minimizes delays in the 
approval process. 

 
Subsection D addresses the rate schedules that will apply to transferred 

customers when the acquiring carrier already has authority to provide service.  
Subsection D(1) allows the acquiring carrier to adopt or incorporate the rate schedules 
of the transferring carrier.  It is not uncommon for some acquiring carriers to have two 
sets of rate schedules with different rates for existing and transferred customers.  
Subsection D(2) allows the acquiring carrier to apply its own existing rate schedules to 
the transferred customers.  If it does so, however, and the transferred customers will 
face higher rates (or higher effective costs), it must provide notice pursuant to Section 
12(H).  See discussion of Section 12(H) below. 

 
Subsection E states that if the competitive transferring carrier is 

abandoning service or relinquishing its authority to provide service, it must comply with 
the applicable provisions of Sections 7-9.  

 



Notice of Rulemaking (Ch. 293) - 12 - Docket No. 2004-262 

Subsection F requires acquiring carriers to comply with the notice and 
other requirements of 47 C.F.R. § 64.1120(e) and subsection G states that if an 
acquiring carrier complies with that regulation and this rule, it will not be liable for 
slamming (unauthorized change of carrier) under 35-A M.R.S.A. § 7106 and Chapter 
296.  Under the FCC regulation, the notice must inform customers that they have the 
option to opt out of any transfer; this notice removes the greatest potential harm from 
slamming – that customers are transferred without knowledge, often to a carrier with 
much higher rates.  The purpose of the FCC regulation is to provide an exception to the 
restrictions on slamming provided elsewhere in the federal regulations.  That is also the 
purpose of Section 12(G) of this proposed Rule. 

 
Finally, subsection H requires acquiring carriers to provide notice of any 

rates that apply to customers who will be transferred that may exceed those of the 
customer’s present carrier (the transferring carrier).  It also requires notice when the 
terms and conditions (including bundled packages or lack thereof) may result in higher 
costs for customers.  We recognize that it may be impossible for an acquiring carrier to 
predict which customers are likely to face increased costs as a result of different terms 
and conditions.  Carriers that want to apply their own rate schedules (rather than adopt 
those of the transferring carrier) may well have to err on the side of caution and send 
notice to all customers.    

 
We see little practical difference between a carrier that raises its rates and 

the transfer from a carrier with lower rates to one with higher rates.   A carrier that must 
provide notice pursuant to this subsection I must comply with the notification 
requirements in Section 13 that are applicable to all notices required by this Chapter.  
Those provisions are essentially the same as those contained in Chapter 291, § 9 (for 
Non-ETC LECs) and Chapter 292, § 10 (for interexchange carriers).  Although those 
provisions apply to rate increases by a customer’s present carrier, and here the 
acquiring carrier is not necessarily raising its own rates, from the perspective of a 
customer who is transferred from a carrier with lower rates to a carrier with higher rates, 
the effect is the same. 4 

 

                                            
4  The notice requirement in Chapter 292 (Standards for Billing, Credit and 

Collection, and Customer Information for Interexchange Carriers) is required by statute, 
35-A M.R.S.A. § 7307.  In Chapter 291, which applies to non-ETCs (non-eligible 
telecommunications carriers, i.e., CLECs not eligible for universal service funding), the 
Commission decided that the same notice requirements should apply by rule for 
changes in rates by competitive LECs, even though there is no legislative requirement.  
We saw no reason to distinguish between the two circumstances.  See Public Utilities 
Commission, Standards for Billing, Credit and Collection, Termination of Service, and 
Customer Information for Eligible, Non-Eligible, and Interexchange Telecommunications 
Carriers (Chapters 290, 291and 292), Order Adopting Rules (June 20, 2002) at 12-13.  
For similar reasons, we decide in this rulemaking that those notice requirements should 
apply to the circumstance described in Section 12(H) 
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The major difference between the notice required by Sections 12(H) (and 
cross-referenced Section 13), and those under Chapters 291 and 292, is that the latter 
require 25 days notice, whereas the notice required by subsection H is 30 days.  The 
different period is necessary because the federal regulation governing the notice of the 
transfer itself requires 30 days for that notice, and it would make no sense to require a 
different period for the notice required by subsection H.  Subsection H therefore states 
that notice of rate increase must be enclosed with the transfer notice. 

 
J. Section 13: Form and Manner of Delivery of Customer Notices Required 

By This Chapter 
 

Section 13 governs the form and manner of delivery of all notices required 
by this Rule.  Sections 13(A) and (B) are based on similar provisions contained in 
Chapters 291, §10 and 292, §9 (discussed above in conjunction with Section 12(H)).  
Section 13(A), states, however, that the notice may be in the form of an e-mail if the 
notice is one required by Section 7, 8 or 9 (but not Section 12) and the sender has 
complied with the requirements of 10 M.R.S.A. §§ 9401 et seq. and, if applicable, 15 
U.S.C. §§ 7001 et seq.  Section 13-A does not permit e-mail for the customer notice 
required by Section 12 (transfers of customers).  The Commission staff has received an 
informal opinion from an FCC staff attorney that 47 C.F.R. §64.1120(e), which requires 
“written notice” to customers who will be transferred does not permit notices to 
customers by e-mail.  That provision is binding on the states, and is referenced in 
Section 12. 

 
We request comment about whether the Rule should permit notices of 

abandonment to customers (under Sections 7-9) to be sent by e-mail rather than by 
U.S. mail.  We note that some customers receive bills or statements from 
telecommunications providers by e-mail, and request information about how widespread 
this practice is.  We also note the requirements of the two referenced statutes (10 
M.R.S.A. §§ 9401 et seq. and 15 U.S.C. §§ 7001 et seq.) appear to be fairly stringent.  
Compliance with one will only partially meet the requirements of the other.  The federal 
statute applies only to “any transaction in or affecting interstate or foreign commerce.”  
We welcome comments about whether the provision of intrastate telephone service is 
such a transaction.  We particularly request comment about whether it is worth including 
an e-mail alternative in light of the complexity of the state and federal statutory 
requirements to use e-mail in commercial transactions.   
 

The “general rule” in Subsection C concerning the inclusion of promotional 
materials is also identical to the parallel provisions in Chapters 291 and 292; it states 
that the notices required by this chapter cannot contain promotional materials.  The 
purpose of this provision is to ensure that customers will see the actual notice and not 
ignore it because the envelope is full of other materials.  

 
Subsection C(2) states a limited exception for the situation when an 

acquiring carrier sends the notice of transfer.  If the acquiring carrier has the same or 
lower rates than the transferring carrier, it may include promotional material.  There is 
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still some risk that the promotional material may distract the customer from reading the 
actual notice; however, Section 13(A) requires that all notices required under this rule 
(here, of the transfer) must be in a letter or a bill insert that contains only the notification 
language.  We believe there is little potential harm to customers if service is transferred 
to a carrier that continues the same rates.  Unlike most of the other circumstances 
addressed by this Rule, customers are not subject to a loss or service.  As long as the 
additional promotional material does not obscure what is effectively a rate increase (in 
which case the exception is not applicable), we believe that a carrier that has paid for 
customer accounts should be able to market itself to its new customers, particularly 
since the notice must inform customers of their right to choose another carrier.  This 
circumstance is not dissimilar to the numerous changes in ownership and 
consolidations that have taken place over the past few years among Maine’s 
independent ILECs.  We request comments on whether the proposed exception strikes 
the correct balance among the marketing interests of acquiring carriers, the possible 
value to customers of learning about services offered by the acquiring carrier, and the 
need to ensure that customers are aware of the central message of the mailings.  

 
Finally, subsection D (which applies to all transfers, whether or not the 

acquiring carrier has higher rates) requires prominent notice on the outside of the 
envelope (or in the subject line if an e-mail notice is permitted) that the customer’s 
telephone service is being transferred.  Normally, the notice will be delivered in an 
envelope bearing the name of the acquiring carrier because the FCC regulation requires 
the acquiring carrier to provide the notice; often the transferring carrier is nearly out of 
business.  Without such a warning, many recipients of an envelope sent by a company 
whose name is unfamiliar might assume the mailing is junk mail and might not bother to 
open or read it.  If, under Section 13(A), a carrier may provide notice of termination by 
e-mail, subsection D requires an equivalent warning in the subject line of the e-mail.  
We request comment on whether any other states have envelope notice requirements 
such as that which is proposed here.  We also request comment about the extent of 
compliance in those states, if any, that have such requirements and the likelihood of 
compliance in Maine if it alone, or as one of only a few states, has the requirement.   
 

K. Section 14: Exemption from Requirements of 35-A M.R.S.A. § 1104 
 

Section 1105 of Title 35-A allows the Commission to exempt a utility or 
group of utilities from any of the requirements of Sections 1101–1104.  The Commission 
exempted competitive LECs and IXCs from Sections 1101– 1103 in Chapter 212 of 
these Rules.  In this Chapter, we propose to exempt the same group of telephone 
utilities from the approval requirements of Section 1104 (to abandon service and to 
have its authority to provide service terminated), to the extent stated in Sections 4-9 of 
this Chapter.   

 
As required by Section 1105, we believe that this exemption is in the 

public interest and will not have a negative impact on competitive markets for telephone 
service.  Free entry to competitive telephone markets, as mandated by 47 U.S.C. § 
253(a), also implies free exit.  As noted at the outset of this Order, there are large 
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numbers of competitive local and interexchange carriers.  As discussed above in 
conjunction with the definition of “competitive telecommunications carrier” in Section 
2(E), we propose to apply the simplified procedures of the Rule to competitive IXCx and 
CLECs, except those CLECs that receive funding from the Maine Universal Service 
Fund (MUSF). 

 
The waivers contained in this Rule do not apply to ILECs, to 

interexchange service provided by ILECs, and, if there are any CLECs that might 
receive funding from the MUSF in the future, to those CLECs.  We strictly regulate the 
local rates of the independent ILECs and Verizon.  The local rates of all ILECs have 
been established in recent revenue requirement and USF proceedings and Verizon’s 
local rates are subject to a rate cap under the alternative form of regulation (AFOR) for 
Verizon.  Although we have never formally designated any of the ILECs as “carriers of 
last resort,” we have found all ILECs to be eligible telecommunications carriers (ETCs) 
for federal universal service funding pursuant to 47 U.S.C. §§ 214(e) and have ordered 
state universal service funding (USF) for several of the independent ILECs.  In short, we 
expect that these carriers will continue to be dominant or at least very significant 
providers of local exchange service.  If an ILEC should ever propose to discontinue 
service, the Commission would be actively involved and the discontinuance will require 
full Commission approval.  We believe a similar policy should apply to a CLEC that 
receives USF.  At this time, we cannot say how we would determine the amount of USF 
for a CLEC; nevertheless, a CLEC that received USF presumably would have some 
obligation to provide service consistent with that public funding, and its decision to 
discontinue that service should be reviewed by the Commission. 

 
L. Section 15: Duties of Administrative Director; Delegation of Authority 

 
Section 15 delegates to the Administrative Director the obligation to 

determine whether any of the exceptions stated in Sections 4 through 7 of the Rule 
exist, in which case the waivers of the approval requirements do not apply and the 
carrier must obtain the approval of the Commission to abandon or discontinue service.   

 
M. Section 16: Waiver or Exemption 
 

Section 16 contains the standard waiver or exemption provision that is 
contained in most Commission rules. 
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IV. RULEMAKING PROCEDURES 
 

This rulemaking will be conducted according to the procedures set forth in 
5 M.R.S.A. §§ 8051-8058.  No public hearing will be held on this rulemaking unless 
requested by any five interested persons as provided in 5 M.R.S.A. § 8052(1).  Written 
comments on the proposed Rule may be filed with the Administrative Director until July 
23, 2004.  Written comments should refer to the docket number of this proceeding, 
Docket No. 2002-687 and sent to the Administrative Director, Public Utilities 
Commission, 242 State Street, 18 State House Station, Augusta, ME 04333-0018 or 
may be filed electronically at http://www.informe.org/puc/upload.html. 

 
If, on the request of five persons, a hearing is held, please notify the Public 

Utilities Commission if special accommodations are needed in order to make the 
hearing accessible by calling 287-1396 or TTY 1-800-437-1220.  Requests for 
reasonable accommodations must be received 48 hours before the scheduled event. 

 
In accordance with 5 M.R.S.A. § 8057-A(1), the fiscal impact of the proposed 

Rule is expected to be minimal.  The Commission invites all interested parties to 
comment on the fiscal impact and all other implications of the proposed rule. 

 
 Accordingly, we 
 

O R D E R 
 
1. That the Administrative Director shall notify the following of this rulemaking 

proceeding: 
 

a. All telephone utilities, mobile telecommunications carriers and radio 
paging service providers in the State; 

 
b. All persons who have filed with the Commission within the past 

year a written request for Notice of Rulemaking; 
 

c. All commenters in prior rulemaking proceedings for Chapters 285 
and 288 (Docket Nos. 2000-387 and 2001-230. 

 
2. That the Administrative Director shall send copies of this Notice of 

Rulemaking and attached proposed rule to: 
 
a. The Secretary of State for publication in accordance with 

5 M.R.S.A. § 8053(5); and  
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b. Executive Director of the Legislative Council, 115 State House 
Station, Augusta, Maine  04333-0115 (20 copies).    

      
 

 
Dated at Augusta, Maine, this 3rd day of June, 2004. 

 
BY ORDER OF THE COMMISSION 

 
 

_______________________________ 
Dennis L. Keschl 

Administrative Director 
 

 
COMMISSIONERS VOTING FOR: Welch 
            Diamond 
      Reishus 


